RATIONALE
for the adoption of the Law of the Republic of Armenia "On identification of and support to persons subjected to trafficking in human beings and exploitation"
1.
Current situation and the need for the adoption of the Law

The need for the adoption of the Law of the Republic of Armenia "On identification of and support to persons subjected to trafficking in human beings and exploitation" is conditioned by the following facts:
The necessary actions in respect of detection, identification of and support to persons subjected to trafficking in human beings and exploitation are currently regulated to a certain extent by the "Procedure for National Guidance of Persons Subjected to Human Exploitation (Trafficking)" (hereinafter referred to as "the Procedure") approved by the Decision of the Government of the Republic of Armenia No 1385-A of 20 November 2008. The Procedure does not completely reflect the victim-centred nature of the fight against trafficking in human beings defined by international norms, and some provisions even contradict with the requirements of the CoE Convention No.: 197 on Action against Trafficking in Human Beings (hereinafter referred to as "the Convention"). The mentioned gaps are also enshrined in the reports and recommendations of the CoE's Group of Experts on Action against Trafficking in Human Beings (GRETA) and those of the US Department of State on trafficking in human beings.
Particularly, it is recommended to:

· improve the process of identification of persons — especially children, subjected to trafficking;
· ensure the provision of support to all victims including children and men subjected to trafficking irrespective of their nationality and citizenship;
· enshrine in the legislation the recovery and reflection period;
· guarantee the availability of reimbursement and legal aid for the victims of trafficking, as well as establish relevant Fund/System;
·  establish/develop a system for the protection of victims of trafficking, etc.

In addition to other shortcomings, the current Procedure provides for the identification of victims by three stages through the provision of support relevant for each stage, moreover, the second and third stages of identification and the support deriving therefrom may be provided to the victims only in the cases where they are recognised as victims under criminal cases on trafficking or in case of availability of relevant criminal judgement on those cases. In fact, the provision of support in the second and third stages is conditioned by the fact of cooperation of the victim with the law enforcement bodies, which constitutes the main contradiction with the Convention. The Procedure is entirely drawn up under the principle of a three stage system and in case of changing the system the principles of the Procedure will be entirely changed as well.
Based on all mentioned above, it has been considered as logical to elaborate a legal act with entirely new approaches rather than amend and supplement the existing Procedure. 

The appropriateness of elaborating a legal act in the form of a law derives from the necessity of granting it legal force equivalent to that of other similar laws, defining certain concepts, statuses reserving relevant rights to a person. 
With a view to avoiding misconception, an attempt has been made to present the provisions in the draft law in the possible specified and detailed manner, taking into account the fact that it is also designed for the non-governmental organisations and will become a matter of discussion by international institutions.

2.
Nature of the proposed regulation

The draft law derives particularly from the requirements of the Convention. It is entirely victim-centred, and the ultimate purpose of all the provisions provided for thereby is the physical and psychological rehabilitation of persons subjected to trafficking in human beings or exploitation as well as their complete social reintegration into society, which may not be effectively carried out without coordinated, strategic cooperation between public administration bodies, non-governmental organisations, international organisations and civil society. In fact, they are deemed as separate components of the activities aimed at ensuring the mentioned cooperation and reaching the ultimate purpose, which are governed and regulated by this draft law.
The draft law is equally applicable to the citizens of the Republic of Armenia, citizens of any foreign State, stateless persons or persons holding refugee status in the Republic of Armenia, and any discrimination based on gender, race, colour, language, religion, political or other opinion, national or social origin and social status is not permitted. 
The main bodies ensuring the enforcement of the draft law are defined and described in Chapter 2 of the draft. These bodies are partner non-governmental organisations, Identification Commission and competent bodies.

The role and significance of non-governmental organisations in the process of identification of and support to the victims of trafficking in human beings and exploitation is huge. Its importance is underlined also in the Convention and other international instruments. In the Republic of Armenia as well, several non-governmental organisations are considered as the most important partners of state institutions dealing with the issue of trafficking in human beings and exploitation. Of course, this does not refer to all non-governmental organisations. Several non-governmental organisations do not have relevant opportunities, others — proper level of professionalism, whereas the matter deals with people having appeared in difficult situation, and when transferring the solution of their problems to non-governmental organisations the State must possess guarantees as well as guarantee the solution thereof at a high level. All mentioned above constitutes the main reason to the effect that the draft law provides for cooperation only with several non-governmental organisations, by referring them as "Partner Non-governmental Organisations" and defining certain norms for them.
Partner non-governmental organisation (hereinafter referred to as "partner NGO") is described in Article 9 of the Law as a non-governmental organisation carrying out activities related to the fight against trafficking in human beings or exploitation, the cooperation whereof with public administration bodies of the Republic of Armenia in the mentioned field is set forth in the respective memorandum of mutual understanding signed by the Council of Trafficking in Human Beings and Exploitation. By ratifying the mentioned memorandum partner non-governmental organisations are granted the status of a competent body and are reserved with the powers designed for the competent body as well as are conferred with obligations of strictly fulfilling the requirements of the provisions provided for by this Law.
In fact, the Council is considered as the same Council of Fight against Human Exploitation (Trafficking) in the Republic of Armenia founded by the Decision of the Prime Minister of the Republic of Armenia No 861-A of 6 December 2007, which, however, is already reserved with new powers by law. The change of the name of the Council derives from the necessity of its approximation with the terminology used in other laws of the Republic of Armenia. 

Taking into account the fact that non-governmental organisations are to some extent limited in their opportunities, public administration bodies and local self-government bodies are obliged, by virtue of law, to support the partner non-governmental organisations to a maximum extent. This support includes both the provision of necessary information and ensuring the support and protection guaranteed by the legislation of the Republic of Armenia.
The Identification Commission is deemed as the only body provided for by law which is entitled to decide whether the person is considered as a victim or not. The support to the victims is terminated, as well as the time periods prescribed for different actions are extended upon the decision of the Identification Commission.

The Identification Commission is formed from the representatives of partner non-governmental organisations, the Ministry of Labour and Social Affairs of the Republic of Armenia, specialised subdivisions under the Police of the Republic of Armenia. The selection of Staff is conditioned by the fact that in the Republic of Armenia these are the bodies mostly involved in the matters on trafficking in human beings and exploitation, and which have sufficient professional skills designed for that field. In addition, particularly these bodies ensure granting protection and support to the victims.

The non-governmental organisations and state bodies are reserved with equal rights in the Commission. With a view of maintaining balance they also have equal number of representatives in the Commission. 
Taking into account the fact that the key objective of the draft law is the provision of support to the victims, and the body responsible for ensuring and coordinating it is the Ministry of Labour and Social Affairs of the Republic of Armenia, thus, the exercise of the presidency of the Commission, as well as the provision of administrative support and the performance of the secretary's obligations are reserved particularly to the Ministry of Labour and Social Affairs of the Republic of Armenia. 
Actions provided for in the draft law are mainly conferred upon three bodies - partner non-governmental organisations, the Ministry of Labour and Social Affairs of the Republic of Armenia and the Police of the Republic of Armenia, which are referred to as the competent bodies in the Law.  

Upon discovering potential victims, they are transferred to a competent body, and the competent bodies are responsible for and/or carry out required actions in relation to these persons until the termination of activities carried out with them. Only the competent bodies are entitled to carry out pre-identification of potential victims and submit a request to the Identification Commission on the question of recognising or rejecting to recognise a person as a victim.

All other organizations, public administration and local self-government bodies serve as sources of information and supporting institutions for the competent bodies with the view of carrying out activities prescribed by this Law. 

According to Article 11 of the draft, the Ministry of Labour and Social Affairs of the Republic of Armenia and the Police of the Republic of Armenia are entitled to conduct necessary correspondence among themselves, as well as with partner non-governmental organisations for ensuring the implementation of provisions of this Law through direct communication between relevant structural or separate subdivisions (hereinafter referred to as "subdivisions"), which stems from the necessity to ensure the efficiency of these actions.
According to the draft the actions shall actually commence with the discovery of a person. 

All persons, who might be victims as per subjective assessments of different institutions, are directed to the competent bodies, and upon admission of victims the stage of their pre-identification launches. Persons who are at the pre-identification stage are referred to as "potential victims" in this Law.

The pre-identification stage is designed for the competent bodies. That is the period allotted to a competent body for collecting as complete and credible information as possible confirming or rejecting the fact that a potential victim is a victim or a victim of a special category.

The pre-identification period is calculated from the point when a competent body receives information regarding discovery of a potential victim. After 10 days upon receiving the information, either the person is presented for identification, or the competent body files a motion with the Identification Commission for extending the pre-identification period. The pre-identification period is extended in extraordinary circumstances, when in practice it has not been possible to obtain, within a 10-day period, sufficient information raising reasonable suspicion which confirms or rejects the fact that the discovered person has been a victim or a victim of a special category 

When victims are foreign citizens, time periods for pre-identification may be different; at best, it may last until the end of the reflection period allotted to a person.

After the first 10-day period, the pre-identification period for a foreign citizen may be extended for another ten days, and then, as per the decision of the Identification Commission based on the motion of a competent body, until the end of the reflection period allotted to a person.

The reflection period is not allotted to the competent body for its activities; instead, it is allotted to the potential victim as a form of support stemming from special necessity. 

Reflection periods are not interconnected with pre-identification periods. Pre-identification of a person may be completed, the person may be identified as a victim or a victim of a special category, but the reflection period with respect to the latter may continue.

All the victims who are stateless persons or foreign citizens have the right to reflection periods. The mentioned right is granted to them automatically upon commencement of the pre-identification stage.

The provision of reflection periods to foreign victims is conditioned by the requirements of Article 13 of the Convention.

Reflection period is the time period during which the potential victim, victim or a victim of a special category who is a stateless person or a foreign citizen, irrespective of the lawfulness of his/her residence status, is entitled to and granted the opportunity of escaping from the influence of persons having committed trafficking or exploitation, recovering from consequences of physical injuries suffered as well as arriving at sound and well-measured decisions, while staying in the territory of the Republic of Armenia.

It is assumed that foreigners or stateless persons as compared to the citizens of the Republic of Armenia are to some extent in a more vulnerable position. The vulnerability is conditioned by certain circumstances. Particularly, most of these persons stay in the Republic of Armenia with illegal statuses, are engaged in illegal activities, or sometimes may have come to the Republic of Armenia as a result of illegal border crossing. Most of them fear that when truth is revealed they may be subjected to liability, expelled to the source country, where potential danger also exists with respect to being punished by the organisers. This is the reason whereby both the Convention and the Law provide for additional opportunities especially for such persons.

The Convention provides for a minimum reflection period of 30 days. In the Law this period is calculated from the point of admission by the competent body of a potential victim who is a stateless person or a foreign citizen and is defined with the minimum duration of 30 days and maximum duration of 60 days.

Additional privileges for stateless persons or foreign citizens imply refraining from expelling them during the reflection period or from subjecting them to liability for breaching the residence rules for foreign citizens in the Republic of Armenia within the mentioned period. Where the State, before identification of a person as a victim, gives permission for his/her stay in the country, he/she cannot be subjected to liability for such period of his/her illegal residence, which is guaranteed by the State, irrespective of whether he/she will or will not be eventually recognised as a victim. 

Reflection period, as a right of a person, may not in any way restrict performance by the law enforcement bodies of functions aimed at discovering violations that are prescribed by the legislation of the Republic of Armenia. Law enforcement bodies are obliged to perform their functions properly also in regard to uncovering cases related to the relevant potential victim or victim and to establish all the circumstances of those cases, including through interrogation of potential victims or victims. However, as a result of these actions victims may not be subjected to liability as prescribed by law, or support provided to them may not in any way be linked to the degree of their cooperation with the law enforcement bodies.

Although persons are not considered as victims or victims of a special category during the pre-identification stage and instruments of support and protection provided for victims may not be applied to them, based on humanitarian considerations, Articles 20 and 21 of the Law envisage provision of urgent support and protection to them, if, according to the assessment of the competent body, it is obviously necessary.

Such persons, upon their own consent, are directed to the Ministry of Labour and Social Affairs of the Republic of Armenia. The Ministry of Labour and Social Affairs of the Republic of Armenia undertakes all possible measures to ensure the provision of urgent support by using the power and facilities of partner non-governmental organisations or other non-governmental organisations, public administration and local self-government bodies.

After the completion of the pre-identification stage, the procedure of identifying a person as a victim or a victim of a special category and granting a relevant status is launched.

The Chairperson of the Commission convenes an identification session within 24 hours upon receiving notice from the competent body. 

During the session the competent body submits to the Commission, for discussion, information, facts and evidence regarding the discovered person gathered during the pre-identification stage, as well as the substantiated written opinion of the competent body, based on the aforementioned, confirming or rejecting the fact that the person is a victim or a victim of a special category.

After examining and discussing the information presented, the Identification Commission, where necessary, may request additional information, as well as an interview with the potential victim, if materials presented for arriving at a decision are considered insufficient. The officials or other persons, who have discovered the person, may also be invited.

By ratifying the decision of the Identification Commission on recognising the potential victim as a victim or a victim of special category the person is given a status of the victim or the victim of special category, which entitles the latter to get use of the support and protection measures envisaged respectively for the victim or victim of special category. 
The victim or the victim of a special category is also provided with an opportunity to be exempted – as prescribed by law – from criminal and administrative liability for the offences wherein they has been involved under coercion in the course of trafficking in human beings or exploitation. (The mentioned provision derives from Article 26 “On non-punishment provision” of the Convention which states that each party shall, in accordance with the basic principles of its legal system, provide for the possibility of not imposing penalties on victims for their involvement in unlawful activities, to the extent that they have been compelled to do so.).
Exemption from criminal liability is defined by Article 132 of the Criminal Code of the Republic of Armenia, and a relevant supplement is suggested to be made to the Administrative Offences Code of the Republic of Armenia with regard to exemption from administrative offences.

The forms, types, duration, scopes of the protection and support to victims and victims of special category may not in any way be interrelated with or conditioned by their participation in activities carried out by the law enforcement bodies as prescribed by the law of the Republic of Armenia. The provisions of the Law do not in any way relate to criminal procedure.
It is envisaged that victims shall have access to the following forms of support:

1) provision of temporary housing for a maximum period of 12 months;
2) in-kind aid;
3) provision or restoration of necessary documents;
4) medical examination and assistance;
5) psychological support;
6) counselling;
7) legal aid;
8) provision of care, including in a relevant institution; 
9) provision of translation services;
10) provision of secondary education;

11) availability of vocational education;

12) provision of employment;
13) organisation of safe return;
14) lump-sum monetary compensation.
In addition to the mentioned forms of support, it is also envisaged to provide foreign victims with residency status in the Republic of Armenia and work permit in the Republic of Armenia as prescribed by law of the Republic of Armenia. (The possibility of receiving residency status derives from Article 14 on “Residency status” of the Convention, which provides, in particular, that each party shall issue a renewable residency status to victims, where the competent authority considers that the stay of the victims on the territory of the competent authority is necessary owing to their personal circumstances, as well as where the competent authority considers that the stay of the victims on the territory of the competent authority is necessary for the purpose of their co-operation with the competent authorities during the investigation of crimes).
In addition to the abovementioned, lump-sum monetary compensation is provided to all the victims upon completing the process of provision of support, according to the decision of the commission on completion of support provision. The procedure for providing potential victims, victims, and victims of special category with the financial support provided for by this draft law and the amounts thereof are envisaged to be defined by a decision of the Government of the Republic of Armenia, which is enshrined in Article 24(3) of the draft law. (The compensation is provided for by Article 14 of the Convention which states that: “Each Party shall adopt such legislative or other measures as may be necessary to guarantee compensation for victims in accordance with its internal legislation, for instance through the establishment of a fund for compensating victims or programmes aimed at social assistance and social integration of victims, which could be funded by means of assets resulting from the application of measures provided for by this Convention.”).
In contrast to the current procedure, the law provides for termination of provision of support in several cases. Provision of support to victims and victims of special category is terminated by the decision of the Identification Commission on the basis of the substantiated motion of the competent authority ensuring the provision of support, where:

1) the process of provision of support is completed;

2) the victim or the victim of special category has made an independent and deliberate decision to refuse the opportunity of support;

3) there are not further grounds available for provision of support;

4) insurmountable obstacles have occurred for making the support available to the victim or the victim of special category.

The provision of support to child victims of special category may be completed no earlier than they reach the age of majority. Upon reaching the age of majority, a person is not considered a victim of special category and the process of provision of support to him or her is carried out in accordance with the general principles provided for the victims.

The types of support provided for by the draft law, provision of which is not regulated by other legal acts, as well as lump-sum monetary compensation are funded from the State Budget of the Republic of Armenia, charity and donations by legal and natural persons, as well as other sources not prohibited by the legislation of the Republic of Armenia. The funds mentioned are collected by the Ministry of Labour and Social Affairs of the Republic of Armenia.

Article 27 of the Law provides for guarantee of protection. Both potential victims and victims and victims of special category are entitled to protection. They are provided with this protection in case of availability of information and circumstances according to which the life and health of potential victims, victims, and victims of special category are directly endangered. Protection basically implies guarantee of physical security of the persons concerned. Ensuring the security and the activities aimed at it are coordinated by the Police of the Republic of Armenia on grounds of the substantiated motion of the competent authority which carries out the pre-identification or the provision of support to victims and victims of special category.
The procedure for provision of support to those detected prior to entry into force of the law is similar to the procedure for potential victims defined by this Law. In the case mentioned, the authority which ensures the provision of support to that person submits a motion to the Identification Commission for recognising him or her as a victim of special category and providing him or her with relevant support and/or protection. Detailed information on the evidence confirming the trafficking or exploitation of that person and on the support and protection previously provided to him or her are attached to the motion. The abovementioned motion shall be submitted to the Identification Commission within one month after entry into force of the law. After receiving the motion, the Identification Committee discusses and makes a decision on recognition of the person as a victim or a victim of special category and provision of relevant support and/or protection to him or her, or full or partial rejection of the motion. The decision on provision of support and/or protection clearly states the types of support and/or protection which are required for the victim or the victim of special category concerned. The decisions made are ratified by the Counsel. They may be appealed as prescribed by this Law.
3.
Institutes, persons involved in the elaboration of the draft and their standpoint

The draft has been elaborated by the General Department for Combating Organized Crime of the Police of the Republic of Armenia.

4.
Expected outcome
The adoption of the Law of the Republic of Armenia “On identification of and support to persons subjected to trafficking in human beings or exploitation” will result in approximation of the current procedures of the Republic of Armenia for identification and provision of support and protection to the victims of trafficking in human beings or exploitation with the requirements of the provisions of the CoE Convention No.: 197 on Action against Trafficking in Human Beings.
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